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678 BARNES vs. GREGORY. 

giving exemplary damages. In the case of Johnson vs. Perry, 2 
Hump., 579, where the action was like this for injury to a slave, the 
court say : " the jury may give smart money as a punishment for 
aggravated circumstances attending the wrong." 

In Tillotson vs. Cheatham, 3 J. R., 46-64, which was an action 
for beating a horse to death, it was held that as it was a case of 
" wantonness and cruelty, the jury had a right to give smart money." 
This was the charge of the Circuit Judge, and the Supreme Court 
Said it was correct, and that they would have been better satisfied 
with the verdict if it had been more exemplary. The Supreme 
Court of Connecticut, 10 Conn., 384, hold that for injuries to per- 
sonal property "the jury is not restricted to the pecuniary loss of 
the plaintiff." 

These cases and many others are cited in Sedgwick on Dam. 454, 
464. The reason of this rule is, that, in aggravated cases, the 
damages should be such as not only to remunerate or compensate 
the plaintiff, but to operate as a punishment of defendant, and an 
example to deter others from like offences. This principle is every 
where regarded as one of most salutary influence in the adminis- 
tration of justice, tending to prevent wrongs by the double opera- 
tion of punishment and example. 

The plaintiffs proved their title to this slave, and that he was killed 
by the defendants, and should have recovered his market value at 
least. This verdict was a mockery of justice. 

The judgment will be reversed, and a new trial granted. 



BENJAMIN BARNES VS. ANDREW GREGORY. 

1. The power of the Court of Equity to reform deeds in cases of fraud, is con- 
stantly exercised, and cannot now be questioned. 

2. Where the proof leaves no doubt that the sale of land was by the acre, and not 
in gross, and was so understood by both parties, and the vendee receives more 
land than he pays for, the vendor can compel payment for the whole quantity 
sold. 

Caruthers, J. — The complainant sold to the defendant a small 
tract of land on Stone's river, in Davidson county. The deed gives 
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a description of the land, and states that it contains " thirty acres, 
more or less," and the consideration $1,000. 

This bill is filed to correct a mistake as to the quantity of land 
to the extent of fifteen acres, and claiming $35 per acre for the 
same. It is charged that the sale was by the acre, and the quan- 
tity to be ascertained by a survey ; that before the execution of the 
deed the survey was made by one Hamilton, and the quantity ascer- 
tained, and concealed from him, and his deed obtained, and notes 
executed for thirty acres instead of the true quantity of forty-five 
acres. 

The defendant denies that the sale was by the acre, but insists 
that it was in gross; that he was to give $1,050 for the tract; that 
he was by the contract to have it, as containing thirty acres, whe- 
ther it were more or less than the quantity. He relies upon his 
deed as written evidence of the contract, which cannot be changed 
by parol. 

The proof leaves no doubt upon the mind, as to the contract hav- 
ing been a sale by the acre, and not in gross. It is clearly estab- 
lished that it was so understood by both parties, both by their 
actions and declarations, though the defendant sometimes denied 
it. The fact that a survey was to be made before the execution of 
the last note, for the consideration and the deed, is almost conclu- 
sive of that fact. It is entirely so, when combined with the decla- 
rations of both parties at, before and after that time. 

The testimony also raises as strong presumption, that the defen- 
dant knew of the excess before the writings were drawn and signed, 
and concealed it from complainant. The facts are, the survey was 
made by Hamilton on the day agreed upon, but the calculation was 
not made on that day, but was to be made out that night, and on the 
next day the parties were to meet at the house of complainant, and 
execute the writings, the contract still resting in parol. The sur- 
veyor and the defendant went and staid together at the house of a 
neighbor, and returned next day, about dinner time, with the deed 
and notes, and being in a great hurry, procured it to be signed by 
the complainant, delivered his notes, and went off. At the time of 
signing the deed, complainant inquired whether the survey made 
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out more or less than thirty acres, and referred to the contract, 
that whether more or less, the price agreed upon was $35 per acre. 
The defendant asserted that he did not know how much there was, 
but he was to pay $1,050 for the tract, or $35 per acre for thirty 
acres, without regard to the actual number. So, after a short con- 
versation, he went off in haste, having, as he said, urgent business 
of an official character to attend to at home, carrying the deed with 
him. It is impossible for the mind to doubt from these facts, that 
he and Hamilton had made a calculation upon the filled notes that 
night, at least so far as to be convinced that the tract exceeded 
thirty acres, and that this fact was purposely concealed from the 
complainant. It appears that the complainant was weak and sickly, 
and about sixty years of age. It may be, that Gregory said what 
was literally true, when he asserted that he had not made an accu- 
rate calculation of the quantity, and that he did not know the exact 
quantity. But that he did know there were more than thirty acres, 
there can be no question. He should have stated this fact to. com- 
plainant, and not suppressed it, when inquired of on that point, and 
more especially as he was with the surveyor acting for both parties. 
But still it is contended that the deed must be taken as contain- 
ing the true and full contract, and that no parol testimony can be 
heard to change or reform it. 

That such is the general rule both at law and equity, no one will 
be heard to question. But it is just as unquestionable that this may 
be clone where clear proof is made of fraud, or mistake. Both posi- 
tions are too familiar to permit a reference to authorities. 

The power of a Court of Equity to reform deeds in case of fraud 
or mistake was exercised by this court in Williams vs. Conrad, 11 
Humph., 415 ; 8 Humph., 230, and 1 Id., 433. The authorities 
are all collected in White and Tudor's Lead. Ca. Vol. 2, pt. 1, 558 
to 596. 

But in this case perhaps it is unnecessary to resort to the doctrine 
of reforming deeds, by the proof of mistake or fraud. The deed 
perhaps gives the boundaries correctly according to the survey, and 
needs no change, but the statement of the quantity of land con- 
tained in those limits is inaccurate, and so is the amount of the 
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consideration. That the consideration stated in a deed is only 
prima facie, and may be controverted by parol, has been often held. 
This deed is silent as to the disputed question, whether the sale was 
by the acre or in gross. To establish the former, and obtain pay 
for the ivhole quantity sold is the object of the bill. This fact may 
be made out by parol or extrinsic written evidence. At the last 
term in Knoxville, in the case of Bently vs. Miller and Wife, not 
yet reported, we gave relief to the purchaser, Bently, upon the 
ground that the sale was by the acre, as proved by extrinsic evidence, 
where the deed was like the present, because of a deficiency of acres. 
Such is the uniform course of decision, where there is a substantial 
deficiency, and the contract by the acre, or even in gross when 
there is fraud or imposition. Not so where the contract is fair, and 
the sale is by the tract upon the judgment of the parties. The 
same rule must apply under the same circumstances, in favor of the 
vendor where there is an excess for which by mistake or fraud, he 
received no compensation, or has been deprived of the benefit of his 
contract of sale by the acre. Horn vs. Denton, 2 Sneed, 125. 

The complainant, then, is entitled to relief upon the grounds of 
his actual contract, the mistake in the settlement, carried into the 
writings executed, and for the fraud of the defendant. 

The decree of the Chancellor will be affirmed with costs, and the 
cause remanded for further proceedings upon his decree, which is in 
all things correct. 



RECENT ENGLISH DECISIONS. 

In the Exchequer Chamber, February, 1859. 

PAUL VS. JOEL. 

In an action by the endorsee against the drawer of a bill of exchange on B, the 
following writing was held to be a sufficient notice of dishonor: — " B's accept- 
ance to J," (the defendant,) "for 500/., due on the 12th January, is unpaid. 
Payment to R. & Co. is required before four o'clock." 

This was an appeal from the decision of the Court of Exchequer. 
The facts of the case and the arguments in the court below are fully 



